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PRELIMINARY STATEMENT

In the brief on file for the United States as ap-

pellant, supporting its cross-appeal, will be found a

jurisdictional statement, and there all statutes and

regulations germane to its contentions appear. Ref-

erences in this brief to "Appendix" will mean the Ap-

pendix to that earlier brief.



QUESTIONS PRESENTED

(1) Whether appellant omitted to prove indis-

pensable elements of his case.

(2) Whether the evidence so clearly established

the March 1, 1913, value of mining claims sold in

1933 that it was error for the court to find that

1 ''plaintiff has failed to sustain the burden of proving

that the mining claims of the Alaska Dredging Com-

pany sold in 1933, had a fair market value as of

March 1, 1913, exceeding the sum of $115,984.43

* * * jj

(3) Whether since the court had jurisdiction

as to the whole tax claimed overpaid for 1933 as

against the United States, and since only one pay-

ment on account of the tax had been made to him,^ the

trial court erred in dismissing the action as to the co-

defendant, Thor W. Henricksen, Acting Collector of

Internal Revenue for the District of Washington.

STATEMENT
As shown by the statement of facts appearing in

our brief for the United States in support of its cross-

1.

R, 79.

2.

R. 6.



appeal, the appellant (Powell) claims overpayment of

the tax assessed against the Alaska Dredging Com-

pany which he paid, because, as he asserts, the tax

was assessed upon a net income which included profit

as derived from a sale of six mining claims in 1933,

whereas, in reality, a loss was the result of the sale

in question.

In addition to the facts stated in our former

brief, it seems only necessary to mention here that

nowhere in the record is there any showing as to the

cost of the claims sold in 1933, nor any data for ad-

justing cost so that it may be determined that the ad-

justed cost as of March 1, 1913, is less than the fair

market value at that date.

ARGUMENT
Because we think that the case for appellant

Powell has not been presented in such fashion as to

recognize the essentials of the situation, it may be

helpful to the court if we first supply a brief analysis.

When Mr. Powell conceived that the true net in-

come of the Alaska Dredging Company for 1933 was

less than as determined by the Commissioner, because

that official had incorrectly determined the net profit

from the sale of six mining claims in 1933, he under-

took to show when he sued that the net income and tax



as determined was excessive because the profit from

the sale was less or the result of the transaction was

loss. In order to show that less profits or none had re-

sulted from the sale, it was not enough simply to adopt

the Commissioner's method of determining the basis

of the property sold, and then to contend that he had

come to an inaccurate result because the discounted

contract had not covered all the property. It is neces-

sary for a taxpayer to show not merely that the as-

sessment against him was erroneous, but also what

was right — this in order to establish a foundation

for judgment in his favor. Burnet v. Houston, 283

U. S. 223, 227; Helvering v. Taylor, 293 U. S. 507,

514 ; Reinecke v. Spalding, 280 U. S. 227, 232-233.

Here Powell has sought to avoid proof of the fair

market value of all six claims by accepting the dis-

counted contract figure that the Commissioner had

adopted as the March 1, 1913, value of the six claims

sold in 1933, as being the value of three of the claims,

and has relied upon logic to establish that six claims

were worth more than three. He attempted to pitch

the case upon the issue of the value of the "omitted'*

claims. But though the Commissioner did use the

contract figure in the contract of June 3, 1908, as

evidence of value when basis had to be determined

twenty years after March 1, 1913, his resultant figure



was applied, not as the basis of only the three claims

described in that contract, but as the basis of the six

claims sold in 1933. The Commissioner found the ad-

justed basis of the six mining claims sold to be $14,-

949.60. This he reduced by an allowance of sale ex-

pense to $14,685.11, and the difference between that

amount and the sale price, i. e., $17,624.79, was found

to be the profit from the sale (R. 202-205).

When the Commissioner groping (through his

agent) for facts indicative of the value of the six

claims sold in 1933, found what he considered the

tangible evidence of the contract as of June 3, 1908,

it was at least rational (since the agent thought the

contract covered all the claims [R. 341]) to adopt

that evidence in coming to a conclusion of fact. Wheth-

er this method of determining the value was an ac-

curate method is open to argument. But the question

is not whether the contract was the best evidence of

value, but whether the Commissioner came to the right

answer. Even a wrong method may produce a right

result. So it was not enough for the taxpayer merely

to show that the contract used had covered only three

claims and that three claims more had additional

value. It was his burden not only to show that the

Commissioner used the wrong basis, i. e., the wrong

basis of the six claims, but also to demonstrate what



was the right basis. And it was not enough for him

to start with the premise that the contract discount-

ing had produced a satisfactory result for three claims

and all that remained was to add three, because the

discounting of the contract was not necessarily an

accurate way of determining even the value of the

three claims mentioned in it, nor was its use to base

a conclusion an admission that any claims had any

particular value.

I.

The Judgment Must Be Affirmed Because on the

Record No Other Judgment Was Possible

The exception in the Revenue Act of 1932, c. 209,

47 Stat. 169, which permits March 1, 1913, value to

become basis for determining gain or loss instead of

cost, is as follows:

SEC. 113. ADJUSTED BASIS FOR DETER-

MINING GAIN OR LOSS.

(a) Basis (Unadjusted) of Property. — The
basis of property shall be the cost of such prop-

erty; except that

—

* * * * * *

(13) Property Acquired Before March i,

1913.—In the case of property acquired before

March 1, 1913, if the basis otherwise deter-

mined under this subsection, adjusted as pro-

vided in subsection (b), is less than the fair

market value of the property as of March 1,

1913, then the basis shall be such fair mar-
ket value. * * *



To show the true result of the sale in 1933, tax-

wise, it was necessary under the provision just quot-

ed not only to show the fair market value of the prop-

erty as of March 1, 1913, but to show the cost of the

property at the date acquired and the adjusted cost

at March 1, 1913;^ then, if the adjusted cost at that

date is less than the proven fair market value, ad-

justed cost is not basis, the exception applies, fair

market value becomes the basis and subject to be ad-

justed as provided in Section 113 (b). Appendix.

The judgment from which the Powell appeal was

taken, to the extent that it was unfavorable to him,

must be affirmed on the record made because no

other judgment was possible. The court could not

know what was right from the record, because it

could not tell whether the March 1, 1913, value of

the property was greater than the adjusted cost.

Burnet v. Houston, supra; Long v. Commissioner, 96

F. (2d) 270 (CCA. 9th); Hirschberg v. United

States, 18 F. Supp. 881 (S. D. N. Y.). In the discus-

sions which preceded the entry of findings of fact

and conclusions of law and judgment, the court did

not mention the deficiency in the record we have here

3.

Adjusted, for instance, by taking account of de-

pletion after acquisition and down to March 1, 1913.
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pointed out, but the point is available upon appeal

since when a judgment is correct it will not be re-

versed simply because the trial court gave the wrong

reason (or no reason) for its decision. Helvering v.

Gowran, 302 U. S. 238, 245; Massachusetts Bonding

& Ins. Co. V. Holman, 62 F. (2d) 902, 904 (CCA.
9th) ; Rhodes v. Commissioner, 111 F. (2d) 53, 56

(CCA. 4th) ; In re Eastern Palliament Corporation,

67 F. (2d) 871, 874 (CCA. 2d) ; 51 Harvard L. Rev.

1058 (1938) ; 37 Columbia L. Rev, 1397-1398 (1937).

II

The Evidence of a Fair Market Value Greater Than
$115,98I^.I^3 Was Not So Conclusive As to

Compel a Finding

The reason for denial to the appellant of revision

of sale results, to the extent they were not revised, as

disclosed in the formal findings of the court, is that,

though the Cimmissioner placed a valuation on the

mining claims sold of $115,984.43 (R. 77), it was not

proved that the six claims had a March 1, 1913, value,

exceeding that determined by the Commissioner

(R. 79). In the brief for appellant Powell, no error

is assigned as concerns that finding. The errors as-

signed and argued relate to statements by the court

during the course of the hearing. This Court has

held that error is not assignable to the opinion of the
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court. Stoody Co. v. Mills Alloys, 67 F. (2d) 807, 809.

The judgment entered is sustained by the find-

ing that a March 1, 1913, value exceeding $115,000

was not proved. Really the complaint that the ap-

pellant makes is based upon the fact that the court

did not accept some of the evidence at its full face

value. But it is established that uncontroverted testi-

mony may be unconvincing and permit of a conclusion

different from that it points to. F. T. Dooley Lum-

ber Co. V. United States, 63 F. (2d) 384, 388 (CCA.

8th), certiorari denied, 290 U. S. 640. Oral evidence

may be undisputed and yet not acceptable at full face

value, nor, all the evidence considered, constitute un-

disputable evidence. Slayton v. Commissioner, 76 F,

(2d) 497 (CCA. 1st). A court is not required to be-

lieve what seems unreasonable or improbable. Ras-

mussen v. Gresly, 77 F. (2d) 252, 254, 255 (CCA.

8th). A court is not bound to accept the opinion of

expert witnesses as to the value of property and may

wholly reject or disregard such opinion. The Con-

queror, 166 U. S. 110, 130-133. Cf. Tracy v. Commis-

sioner, 53 F. (2d) 575 (CCA. 6th) ; Anchor Co. v.

Commissioner, 42 F. (2d) 99 (CCA. 4th); Am-Plus

Storage B. Co. v. Commissioner, 35 F. (2d) 167

(CCA. 7th) ; Grand Rapids Store Equipment Corp.

V. Commissioner, 59 F. (2d) 914 (CCA. 6th).
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A trial court is the sole judge of the credibility

of witnesses and if Judge Black thought, in view of

the complex relations between the company holding

the claims and the organizations with which it con-

tracted for exploitation from time to time, that the

six mining claims were really a single group, and that

because of the lapse of time, Mr. Powell's memory

might not be accurate (R. 384), this Court ought not

to interefere. Quock Ting v. United States, 140 U. S.

417, 420-422; Rasmussen v. Gresly, supra.

Ill

It Was Not Error to Dismiss As to

the Collector

Having shown that the judgment is sustained by

findings which this Court ought not to question, and

that no other judgment was possible upon the record

made, it but remains to refer to the claim of error

based on dismissal of the suit as concerns former de-

fendant Henricksen as Acting Collector of Internal

Revenue.

It is true, as cases cited on pages 14-15 of ap-

pellant's brief show, that the taxpayer who claims

overpayment of his tax has a right of action against

the Collector making the collection for money had and

received. A taxpayer may hold a particular Collector

liable only for the part of the tax which was paid to
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him (Union Trust Co. v. Wardell, 258 U. S. 537, 542.

Cf. Detroit Hotel Co. v. Brady, 275 Fed. 995 [E. D.

Mich.]), and when the record shows collection of a

tax certified to him for collection, a Collector is en-

titled to a certificate of probable cause as matter of

right. Moore Ice Cream Co. v. Rose, 289 U. S. 373,

381, 384. Since the only part of the tax in this case

which Henricksen had collected was the payment of

$560.35, made August 15, 1936 (R. 6), no more than

that amount would be refundable in a suit against

him; because he collected an assessed tax, payment

would have been required to be made by the United

States.

Under Section 24 (Twentieth) of the Judicial

Code (U.S.C., Title 28, Section 41 [20]), appellant

had a right to sue the United States for the whole

sum claimed to have been overpaid for 1933 since it

was not an amount exceeding $10,000.

The motion which the court sustained was based

upon an opinion of the United States District Court,

District of New Jersey, entered May 29, 1926, by

Judge Clark, now a member of the Circuit Court of

Appeals, Third Circuit. Intercontinental Rubber Co.

V. Ferguson, Collector, and the United States, not

otherwise reported, but found in 15 A. F. T. R. 503.
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We submit that the reasoning of that case is convinc-

ing, and that the court below was right in following it.

At any rate, the action of the trial court was within

discretion and not arbitrary. Appellant makes no

showing of prejudice resulting from it.

CONCLUSION

For the reasons stated above, we submit that the

judgment below, as concerns the matter complained of

by appellant Powell, should be affirmed.

Respectfully submitted,

J. CHARLES DENNIS, SAMUEL O. CLARK, JR.,

United States Attorney. Assistant Attorney General.

FRANK HALE. SEWALL KEY,
Asst. United States Attorney.

WM. B. WALDO,
THOMAS R. WINTER, Special Assistants to the

General Counsel Representative. Attorney General.

MAY, 1941.


